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: Defendant—Appellglnt‘ééhereineﬁer “Defendant”I) has filed an appeal from his convietion of
stalkmg The People contend the trial court did not abuse its discretion, and request the Court

afﬁrm Defendant S conv1c‘t10n

i g
g ; : T,
e _ .Defendant was convic

‘off $ta1king by a jury on Angust 16, 2005. Defendant contends

Vi

P that the trial court erred;jonégsjév‘eral‘i evidentiary rulings that prevented him from presenting a
5 defense.

'On appeal, this (ourt ‘teviews challenges to ev}identiafy rulfngs under an abuse of

" - discretion standard. Zopfé‘ eneral Motors Corp,|224 Mich App 618, 634; 569 NW2d 861
* | (1997). Generally, all rel | ible. MRE 402. Evidence is relevant if it has .

- any tendency to make tl ' ich is of consequence to the action more

I | - probable or less probablef;. 1in it would be without the evidence. MRE 401. However, relevant

' ~ evidence may be exc'ludéi‘ld ifiits probative value is sunstantially outweighed by the danger of

' unfuir prejudice. MRE 401;3. Unfalr prejudice exists when there is a tendency that the evidence.
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defendant bears the burden of showmg that the error

- clear error mandating reversal; 'anor to trial, couns

will be given undue or preerﬁptive vl/"eight by the jury, or when it would be inequitable to allow

the use of the eV1dence In|re Flury Estate, 218 Mich App 211, 217 554 NW2d 39 (1996)

'In addition, MCL 769 26 prov1des

‘l

'No judgment or verdlct shall be set aside or reversed or a new trial be granted by

‘any court of this state in any criminal case, ol

]ury, or the 1mproperl‘ !

admission or rejection

n the ground of misdirection of the
of evidence, or for error as to any

pleadrng or procedur unless in the opinion of the court, after an examination of
‘the entire cause, 1t shall afﬁrmatrvely appear that the error complalned of has -

~ resulted in a mlscamage of justice.

. "MCL 769.26 means that appellate courts should not reverse a conviction unless the error . |

was prejudicial: Peoplelv Mateo 453 Mich 203,

l| :
preserved nonconst1tutrona1 grror is harmless depends
o
the reliability of the verdict in'light of the weight of t
‘ Lo

465 Mich 422, 427, 639 NWéd 687 (2001). The ¢

i

l

210; 551 NWZd 891 (1996) ‘Whether a
S on the nature of the error and its effect on
he untainted e\ridence.‘ | fjeople v Whittaker,
rror is presurned to vbe h_a'rmless,v and the

resulted in a miscarriage of juStlce. People

v Lukzty 460 Mich 484, 493 494 596 N.W.2d 607 (1999).

Defendant first: contends ‘that the trial court’s
b
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complalmng witness, requestlng her telephone record

. ’]\

failure to enforce de_fense subpoena’s.was
el for Defendant issued a subpoena to the

s. Counsel for Defendant contends that the

records were needed to establlsh_that the comp1a1mng_ w1tness was’ contactlng Defendant thereby -

refutmg the element. that Defenda.nt s contact was

witness failed to bring the subpoenaed telephone records.

<I

nonconsensual.' At trial, the comp1a1n1ng ,

The People located one telephone -

record in its case file, and represented to the Court th

remainder of the records,;l!"eque‘sted. ‘The trial court d

representations that the :jcon%rplaining witness did not retain the records.

at the complamlng w1tness d1d not have the
id not enforce the subpoena based upon the

The trial court also -




allegedly made when berlngiserved ‘with Defendant

“witness would have had the tendéncy to make the exi

indicated that Defendant should have subpoenaed the

for the records

complaining witness’s 'telephone company

The Court is satisfied‘ that the trial court’s decision regarding the subpoenaed telephone

records was not an abuse of dlscretion The trial court accepted the statements regarding the lack

longe‘r:in possession, an'd‘the'refore the trial court’

r||\ . ':"‘, .

~of possessron of the records It is ax1omatic that a party cannot produce documents that are no

s decision was appropriate. In addition,

Defendant could have obtained the records through his own telephone company, or through the

potential error was not prejudlcial.

- complaining witness’s telephone company Furthermore, the Court is also satisfied that any

Defendant next ar%ue:'s‘.that the trial court’s ruling that a personal protection order filed by

i
i

- the complaining witness was irrelevant was improper!

The Court disagrees. The Court finds the

trial.court properly held the personal protection order to be irrelevant. In addition, it appears to

this Court that an ex parté ap‘plication for personal p

(
‘ .

rotection order denied by this Court would

have been more pre_]udlcial than probatrve and therefore excluded pursuant to MRE: 403 -The

Court is further satisfied that any potent1a1 error was not pr_e3ud1c1al.

*Defendant’s ﬁnaliiarglir'n“ent is that the Court committed reversible' error by failing to

I .
l ‘i‘

allow the testimony of a!n 1ndependent witness regarding statements the complaining w1tness

'Il‘ .| ;

s subpoena. Defendant contends that the

w1tness was to testlfy that the complainant stated she was "goingto. “pay him [Defendant] back”,

that the Defendant was a ¢ no good mother fucker”,

The Court 1s satisﬁed that the trial court did n

_ |
testimony irrelevant. The Court 18 not satisfied that

and that she was “gonna get him”.
ot abuse its discretion in ruling the potential
the alleged statements by the complaining

stence of any fact that is of consequence to
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the determination of the action miore probable than it
the Court is also satisﬁed?‘thz;i'fcganylpotential €ITor Was
conviction should be afﬁ,r‘meéi‘," o

S

would be without the evidence. In addition,

not prejudicial. Consequently, Défendant’s -

~

'Based upon the reaéons iset. forth above, the Court finds no prejudicial error occurred

during Defendant’s trial] and therefore that Defen

compliance with MCR 2602(A)(3), the Court state

claim and closes the case.|

| R
IT IS SO ORDERED;

lant’s conviction should be affirmed. In

s this Opinion and Order resolves the last
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Jarrod J. Flemniirif

~cc: Denise M. Hart, Asst, Eréiéeéuting Attorney




